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Preface 
As the COVID-19 pandemic appeared to enter its final 
phase, trade ministers of the 164 member states of the 
World Trade Organization (WTO) planned to meet in 
Geneva to discuss the future of the multilateral trading 
system. The twelfth Ministerial Conference (MC12) from 
November 30 to December 3, 2021 would have been the 
first meeting of WTO’s topmost decision-making body 
since the beginning of the pandemic. Another concerning 
variant of the virus, however, forced ministers to postpone 
the meeting again. The challenges for the organization 
remain tremendous. The pandemic has struck at a time 
when most economies were still recovering from the last 
global financial crisis. The Economist has coined the term 
“Slowbalization” to describe a decade that has been 
characterized by stagnation or decrease of global flows of 
goods and capital. The WTO at the heart of the multilateral 
trading system has been weakened in its three core 
functions – providing a forum for trade negotiations, 
settling trade disputes and monitoring trade policies. Since 
2013, it has not been able to conclude trade negotiations 
and since 2019, the WTO’s dispute settlement mechanism 
lacks an appellate body as the Trump administration has 
blocked the appointment of new judges, leaving the body 
without a minimum of three judges to hear cases. Over the 
course of the pandemic, the WTO secretariat struggled to 
provide transparency over trade rules as the notification 
system does not work properly with member states. 
 
With the new Director General Ngozi Okonjo-Iweala and a 
new president in the White House, the ministerial 
conference provided the opportunity to achieve progress 
on a reform of the WTO and move forward in ongoing 
negotiations including fisheries and e-commerce. Facing 
another postponed ministerial conference, negotiators 
could now use the delay to agree on certain issues to 
demonstrate to the world that the organization is still 
relevant. A first success has been achieved as a group of 
67 nations in the WTO reached an agreement to cut red 
tape in services trade. While the signatories, which include 
the United States, China and the EU, are a minority of the 
WTO's members, they represent 90% of all services trade 

and more members are free to participate in the 
agreement. Apart from agreement on specific issues, the 
WTO and its members need to send a strong commitment 
to open markets as well as free and fair trade that creates 
opportunities and prosperity across the globe.  
In this policy paper, the Friedrich Naumann Foundation for 
Freedom brings together experts from its global network 
of liberal partners to address key challenges for the global 
trading system. In his analysis of the WTO’s negotiation 
process, Manzoor Ahmad proposes several steps the 
WTO’s members could take at the upcoming MC12 to 
improve how the WTO facilitates international trade 
agreements. Meanwhile, Mihailo Gajic and Mat Cuthbert 
both provide potential solutions to solve the current WTO 
Appellate Body crisis. Guillermo Peña presents ideas for 
the WTO to tackle at the MC12 regarding improving supply 
chains and to assist developing economies in taking 
advantage of the rise of economic digitalization. Bridget 
Masango analyzes the damage that protectionist trade 
policies during the pandemic have wreaked on both 
emerging and developed economies, while urging the WTO 
to act to change these policies. Finally, Matthias Bauer 
proposes a “NATO for Trade and Technology” (NATO-TT) 
that could serve as a catalyst for transatlantic trade 
agreements, while also serving as an example for broader 
trade cooperation within the WTO. 
 
This impulse paper deliberately presents different 
perspectives on the future of the WTO. While all authors 
present their own views and may disagree on some issues, 
they all share the belief in a rules-based multilateral trading 
system and the potential of the World Trade Organization.  
As more than a decade of Slowbalization has 
demonstrated, the global economy and particularly 
developing countries need more rather than less 
globalization. The dialogue on the future of globalization 
will continue to occupy us as the FNF’s World Order and 
Globalization Hub works with liberal-minded partners 
across the globe to promote open societies, free and fair 
trade and market-based solutions for global challenges. 
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1. New Beginnings – Restoring the WTO as a 
Forum for Trade Negotiations

Dr. Manzoor Ahmad 
 
The now postponed Ministerial Conference remains a ripe 
moment to restore the WTO as a forum for trade 
negotiations. The trade community has been busy since 
the last Ministerial, but unfortunately for the WTO, the 
most urgent action has taken place beyond the confines of 
Centre William Rappard. These initiatives include three 
mega-regional trade agreements involving over 70 
countries, i.e., the Regional Comprehensive Economic 
Partnership (RCEP), the African Continental Free Trade 
Agreement (AfCFTA) and the Comprehensive and 
Progressive Agreement for Trans-Pacific Partnership 
(CPTPP). At the same time, these four years also saw 
principal trading nations sliding towards protectionism 
through tit-for-tat tariffs and trade wars not seen since the 
1930s. If Ministers cannot take action now to restore the 
role of the WTO in global economic governance, when will 
they? This paper offers decision-makers options for 
feasible reforms with the institution at the heart of the 
rules-based multilateral trading system.  
COVID-19 also had a significant impact on global trade 
itself. Besides the disruption to trade through lockdown of 
ports and shipping, tariffs and export restrictions on the 
pandemic-related products also added to the difficulties. 
Interrupting global supply chains made many countries 
think about localization their production facilities or move 
towards regionalism and import substitution.  
How did the WTO take a side seat amid major trade 
developments? How can the WTO be restored to its 
rightful place of global influence in trade negotiations and 
dispute settlement? Many countries and experts, either 
individually or collectively, have been making proposals at 
various international fora including WTO ministerial 
meetings, G20 summits, World Economic Forum or 
wherever global leaders meet to discuss the economic 
issues. Numerous proposals have been floated and 
debated, but with minor achievements. 
Frustrated with the lack of progress in multilateral 
agreements, particularly the Doha Development Agenda 
(DDA), many countries are now calling for new approaches 
to the WTO negotiating process and starting negotiations 
on other pressing issues that are not a part of the DDA. The 
following is a summary of what innovative approaches and 
new topics could revitalize the WTO negotiating process. 

Negotiating Process 

First, there is almost unanimity that the negotiations based 
on the so-called Single Undertaking, i.e., nothing is agreed 
until everything is agreed, do not have much success. 
There are some 20 items on the DDA, and often lack of 
progress on any one thing holds up progress on several 
others. The decision to abolish export subsidies on 
agricultural products at the Nairobi Ministerial in 2015 
shows that sometimes it is easier to break a big topic like  

 
 
 
agricultural trade negotiations into smaller components. 
Another problem with a Single Undertaking is that it 
requires members to negotiate simultaneously on several 
issues rather than sequentially. This modus operandi 
makes it difficult for WTO members to devote so many 
resources to parallel negotiations. Simultaneous 
negotiations could have allowed for concessions in one 
area to fuel consensus in another. The unfortunate 
experience is that concessions have been limited, 
profoundly technical, and challenging to assess in terms 
of gains in other areas. 
 
Second, decision-making through consensus by all 164 
WTO members has become unfeasible. Members have to 
be more flexible and look at other options. Although Article 
IX of the Marrakesh Agreement allows decisions by voting, 
a consensus is the default process in practice. If the 
decision-making process could be more flexible, using a 
"blocking minority" rule, wherein the consensus only 
breaks if countries that constitute a critical blocking mass 
reject the decision, this could considerably facilitate the 
decision-making process. The Agreement can provide 
flexibility to cater to any genuine concerns of any member. 
Third, allowing member-specific flexibilities can be very 
helpful, as evident from the successful conclusion of the 
Trade Facilitation Agreement (TFA) at the 9th WTO 
Ministerial Conference in Bali in 2013. For many of the 
provisions, the Agreement required best efforts from 
developing countries and did not make them mandatory, 
as is usually the case in other WTO agreements. Another 
flexibility is allowing developing countries to self-
determine the implementation pace and determine the 
support needed for this purpose. This methodology is 
particularly beneficial for negotiating new agreements in 
the rules area where Special and Differential treatment 
was far more limited than market access. 
 
Fourth, since the DDA launch, not much attention has been 
paid to negotiating issue-specific agreements or 
plurilaterals among like-minded parties. This is even 
though the experience of negotiating plurilaterals before 
the launch of the DDA was quite encouraging. Within two 
years of establishing the WTO, three plurilateral 
agreements, including on Information Technology 
products and two relating to services—the Financial 
Services Agreement and the Basic Telecommunications 
Services Agreement—were concluded. With the stalling of 
the multilateral negotiations, there is a fresh push towards 
plurilaterals. Recently, WTO members started negotiating 
rules on trade-related aspects of electronic commerce in 
the plurilateral setting. This is already gaining a lot of 
traction as 86 members are now participating in these 
negotiations. 
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Fifth, WTO members, either on their initiatives or by 
authorizing the WTO secretariat staff, can examine various 
regional and bilateral agreements to bring forth innovative 
parts of such agreements that can serve as templates for 
future WTO negotiations. For example, earlier this year, 
Chile, New Zealand, and Singapore concluded a new type 
of open plurilateral agreement, the "Digital Economy 
Partnership Agreement (DEPA)" for facilitating digital 
trade. It is a unique digital trade agreement with several 
state-of-the-art features, such as a modular approach that 
allows for continual updates and easy accession by other 
WTO members. 
 
Sixth, members should avoid negotiating plurilateral 
agreements outside the WTO to prevent the perception of 
sidelining the WTO. Negotiations for the Trade in Services 
Agreement (TiSA) are one such example. Here 
negotiations between 23 WTO members, accounting for 
70 per cent of global trade in services, were launched in 
March 2013 in a "club-like" mode. They are, in principle, not 
open to other WTO members who may like to join them. 
Finally, WTO negotiators' focus has been on establishing 
or supplementing binding agreements enforceable 
through the dispute settlement system. Due to their long-
term implications, members have to tread rather carefully. 
Too many binding commitments result in reactions as 
legislatures feel they have given away too much of their 
sovereignty. A better way may be to supplement the 
existing multilateral trade agreements with a soft-law 
approach, such as agreeing on guidelines and 
implementing them through an informal and amicable 
process. Such an approach can be beneficial for 
negotiating new issues such as domestic regulations on 
digital trade or establishing trade-related measures for 
mitigating climate change. This could also strengthen 
WTO's normative guidance for voluntary standards. 

Content of Negotiations 

The DDA is a nearly 30-year-old agenda, following on the 
heels of the Uruguay round. In addition to new negotiation 
approaches, there is also a need to focus on new and 
pressing issues, ensuring the relevance of the WTO to 
current global developments. Some obvious new issues to 
negotiate are trade-related aspects of climate change, 
environmental sustainability, coping with pandemics, 
digital economy, investment, and competition. Already at 
the Nairobi Ministerial in 2015, many countries stressed 
the urgency of having a mix of old and new issues and 
negotiating them in a contemporary setting. 
 
Concerning climate change, while there is no specific WTO 
agreement dealing with the environment, some issues 
such as eliminating tariffs on environmental goods are 
under negotiations in a plurilateral setting. However, 
dealing with climate change involves multiple trade-related 
issues, and there is little clarity regarding their 
compatibility with the WTO rules. For example, WTO 
members need to explore the need for a multilateral 
agreement regarding what types of carbon border taxes 
fall within the WTO framework and which ones should be 
exempt from its purview. 

Digital trade is the other major item where WTO rules need 
serious updating. Since 1998, WTO members have been 
examining a work program 'to examine all trade-related 
issues relating to global electronic commerce' but could 
not make much progress. In the meantime, digital trade, 
including e-commerce, is making immense strides. E-sales 
now account for almost 20% of global trade. Frustrated 
with this lack of progress, in January 2019, some members 
took a new initiative for negotiating new rules on e-
commerce in a plurilateral setting. There should be an 
effort to move the negotiations from a plurilateral to a 
multilateral environment, considering the importance of e-
commerce and the increasing realization of participating 
in these discussions. 
 
During the recent COVID-19 pandemic, there was a general 
feeling that the WTO had failed to respond timely and 
adequately to the crisis. Over 50 countries applied trade 
restrictions on medical supplies without caring for the 
problems of others. A proposal for a temporary waiver of 
intellectual property rights on COVID-19 vaccines as well 
as diagnostics, therapeutics, and medical devices is still 
under discussion among WTO members. Although WTO 
rules already allow countries to apply for 'compulsory 
licensing' to override IP during emergencies without the 
need for the patent owner's permission, this process is 
highly complex and takes a long time. WTO members need 
to negotiate a multilateral deal to address the current or 
any future pandemic problems urgently. 
 
This Ministerial can greatly restore faith in the WTO's 
negotiating role if it can clinch the deal regarding 
eliminating harmful fisheries subsidies. An overwhelming 
majority of global leaders, scientists, private sector, 
consumers, and civil societies have stressed the urgency 
of concluding this agreement without further delay. This 
agreement would go a long way in achieving the UN's 
Sustainable Development Goal 14.6 and contribute to the 
sustainability of oceans and fish stocks. In the process, it 
would benefit over one billion people in the developing 
world who depend on fish as their primary source of 
protein. According to the World Bank, well-managed 
marine capture fisheries could generate additional net 
benefits estimated at $50-100 billion per year, excluding 
the additional economic multiplier benefits offered by well-
managed value chains. 
 
The elephant in the room in securing the fisheries deal and 
many other agreements is the difficulty of defining 
developing countries' status. The world of the 21st century 
is very different from that of the 20th century. Since this 
issue has cross-cutting implications, resolution of this 
issue can simplify negotiations in many areas. In fact, due 
to not having an agreed definition of developing countries 
status, many organizations such as the World Bank do not 
use the classification of developed and developing 
countries but instead do so based on their GNI income into 
four categories: low income, lower-middle income, upper 
middle income and high income. Another viable option 
could be to consider all OECD and their partner countries 
in one category. Since these countries represent about 
80% of world trade and investment, it would make it easier 
to agree on Special and Differential Treatment for other 
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countries. 
 
To conclude, there is an urgent need to revitalize the 
negotiating process and the content to meet the 
challenges of a changing world. Unless the WTO members 
do so, regionalism and fragmentation of trading rules will 
make WTO increasingly irrelevant. Having trading blocs is 
akin to moving to the old days of the cold war when 
security pacts divided the world. Such blocs would further 
divide the world into haves and have-nots. This increases 
inequality and gives rise to insecurity. Such fragmentation 

also makes trade used as a political weapon. The 
European Union and Association of Southeast Asian 
Nations (ASEAN) experiences show that incorporating 
economies of their poorer neighbors through trade 
integration is the best way forward for peace and 
prosperity. It is time the international community builds on 
these successes at a global level. Revitalizing the WTO will 
be a big step forward for reducing global problems and 
reducing poverty. 
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2. How to Fix a Thing That Broke Itself? 
Repairing the Appellate Body of the World 
Trade Organization 

Mihailo Gajic 
 
The trade dispute resolution mechanism of the World 
Trade Organization (WTO) is not fully functional without 
the Appellation Body, whose actions prevented unilateral 
measures and possible trade conflicts. However, there 
have been rising concerns that this Body has increased its 
scope of action outside its envisaged responsibilities, 
leading to the current situation in which the appointments 
of all its members have long since expired. A list of reforms 
to alleviate this situation has already been proposed, but 
its implementation in practice requires a strong 
multilateral commitment and political will, but the potential 
benefits for the global economy would be well worth it. 

WTO Dispute Resolution Mechanism 

The WTO has, since its beginning, had a successful 

mechanism to solve trade disputes. The first instance is a 
formal consultation request – and if the parties concerned 
do not reach a mutually agreed solution through the 
consultation process, then the complaining member can 
request the establishment of a panel to investigate the 
matter. Each of the two sides concerned in this matter can 
appeal the rulings of the panel to the Appellate Body. Until 
recently, this dispute resolution mechanism functioned 
with surprisingly good results – trade wars have been rare, 
and often just the threat of initiating a consultation request 
had an impact on the members to stop with their 
protectionist trade practices. In the 1995-2020 period, the 
WTO received 598 consultation requests, 356 panels were 
established, 265 reports were presented and 174 appeals 
were recorded (the difference between the number of 
reports and panels is due to the fact that many of these 
cases were terminated due to settlements). 
  

 
The number of WTO trade dispute mechanisms in practice 1995-2020. Source: WTO. 
 

 
 

 

The Appellate Body 

The Appellate Body is the body consisting of seven judges 
that adjudicate in the appeals against the panel reports; 
their length of tenure is four years, with a possible one-time 

renewal. These judges are not engaged on a full time basis, 
and therefore must rely heavily on the WTO Secretariat for 
support. Even though it is largely considered successful, 
this mechanism has also faced challenges. Since its 
inception, the Appellate Body has faced criticism on 
several fronts, most notably from the United States. 
However, other members (notably the European Union, but 
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also Norway and China) have also shared their concerns 
on similar or other topics. The objections towards the 
practice of the Appellate Body have been slowly building 
over the years to culminate during the Trump 
administration, which basically dismantled it by refusing to 
approve appointment of new judges once the 
appointments of previous judges expired. In 2019, the 
Appellate Body became dysfunctional since only two 
judges remained while three judges were needed for each 
case, leaving the WTO dispute mechanism in dire straits. 
In November 2020, the appointment of the last judge 
expired, leaving the Appellate Body virtually deserted. 
 
The Trump administration has often been seen as 
opposing free trade, and their actions regarding the 
Appellate as aberrations from the ’’business as usual’’ 
approach of other US administrations. However, both the 
Bush and Obama administrations stated in their Trade 
Policy Agendas that they would pursue reforms in the 
dispute mechanism, while the US Congress has in both 
2002 and 2015 mandated the administration consult with 
it on strategies concerning the issues stemming from the 
work of the Appellate Body. Although the Trump 
administration disabled the functioning of the Appellate 
Body through objections to new appointments to this 
body, it was the Obama administration that first used this 
policy in 2011 and 2016. The Biden administration seems 
more prone to making a deal to put the appellation 
mechanism back on track, according to public statements 
from the US Trade Representative Katherine Tai and 
Special Envoy to the WTO Maria Pagan. But in order to rely 
on the US involvement in the resolution of this problem, its 
grievances with the current Appellate Body must be first 
addressed. 

Grievances Against the Appellate Body 

The main issues raised against the work of the Appellate 
Body can be divided into technical and substantial areas. 
Among the substantial issues, the most important ones 
are: 
 

 Interpreting Domestic Law – in some cases the 
Appellate Body improperly interpreted the 
meaning of the national law of a member country, 
which is outside its scope of responsibilities. The 
meaning of the municipal law should be treated 
as a fact, and therefore not be subject to appeal. 

 
 Gap Filling – some adjudications imposed new 

obligations on members and produced new rules 
to which members never agreed in the first place. 
It is true that it has been done in areas where 
there is no clear international standard practice, 
but it is nonetheless still outside of the Appellate 
Body’s responsibility. 

 
 Providing Advisory Opinions – these practices 

also can be described as ’’making new law,’’ 
despite the fact that the Appellate Body’s 
mandate is simply to make findings necessary to 
resolve the disputes at hand. 

 
 Creation of Precedent – in some instances, 

adjudicators have relied on past reports as 
precedents, which effectively can also be 
considered as creating new law. 
 

 Making Arguments for the Parties – the Appellate 
Body has raised legal issues on appeal, or made 
decisions on legal arguments, that neither of the 
interested parties raised. 

 
Technical issues are less political in nature, but that can 
also have an important impact on the functioning of the 
Appellate Body. These are: 
 

 Not respecting the provision that reports be 
issued within 90 days of the appeal. 

 
 Adopting the rule that allows judges whose term 

has expired to participate in processes and give 
rulings. 

 
 Over reliance of the Appellate Body members on 

the WTO Secretariat staff. 
 

 No active oversight over the Appellate Body itself, 
in order to mitigate problems when they arise. 

How to Solve the Impasse? 

The situation in which there are no reliable mechanisms to 
resolve trade disputes can lead to open trade wars. 
Without the Appellate Body, the country that lost in the first 
instance, can now file an appeal knowing well that this 
process will not take place until new members are 
appointed, which may take years to happen. It is actually 
quite encouraging to see how few trade disputes erupted 
to trade wars in this environment that encourages the use 
of unilateral measures as a tool for protecting one’s own 
trade interests. The main reason behind this is the fact that 
trade conflicts cost money, and can have a strong negative 
impact not only on the country against which these 
measures were taken, but also on the country that adopted 
them. Therefore, some WTO members such as the 
European Union, Canada and Norway promoted the use of 
the interim appellate arrangement, which uses the same 
legal proceedings as the Appellate Body and often includes 
its former members. Other countries followed suit with this 
example, agreeing to similar arbitration proceedings in 
case of an appeal, or waiving their right to an appeal after 
the WTO panel report. But these solutions are at best 
inferior to the already established procedures. Therefore, it 
would be important for the whole global economy to solve 
these problems in order to provide a more transparent and 
reliable framework for international trade that is still 
recovering from the impact of the global COVID-19 
pandemic. 

What Should be Done? 

The time seems ripe to make changes in the way the 
Appellate Body functions in order to unblock the 
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appointing process and select new members. For this to 
happen, at least some of the issues depicted above must 
be solved in order to galvanize the USA to support the 
appointment process. In order for this to happen, it must 
be acknowledged that the purpose of the WTO is to 
facilitate trade between its members, and not to deal with 
other important issues, such as labor practices or 
environmental protection. Therefore, these issues should 
be put aside and entrusted to other intergovernmental 
specialized institutions, such as the International Labour 
Organization (ILO) or the United Nations (UN) and its 
Climate Change Conference. 
 
The right way forward would be to implement the Walker 
principles – developed by New Zealand’s ambassador to 
the WTO in 2019 – which would mostly address the issues 
depicted above. These principles stipulate that members 
of the Appellate Body will leave their office after their 
second term, mandate the issuance of decisions in 90 
days, making the Body address only the questions 
specifically raised by the parties at dispute, and not to take 
panel reports as precedents. Apart from these, these 
principles include a regular dialogue between the Appellate 
Body and the WTO members on at least an annual basis, 
which would ensure more oversight over the functioning of 
the appeal mechanism and provide an arena for solving 
prospective problems when they arise. 
 
However, some other more technical reforms should also 
be implemented. Timeliness can be boosted by placing 
restrictions on the input of litigating parties (such as page 
limits on submissions), requiring that Appellate Body 
member position become a full-time job, allowing 
Appellate Body members to choose their own staff among 
the WTO Secretariat, and ensuring that at least three 
members should have significant trade-remedy 
experience. These reforms would significantly improve the 
effectiveness of the Appellate Body, since trade-remedy 
disputes take up a significant part of the total number of 
appeals and their rulings require specialized knowledge. 
The Appellate Body should also rely more on economic 
arguments and statistical techniques to decide disputes 
between two parties, as is the case with court practices 
(for example, the Supreme Court of the United States), and 
create an audit committee that would overlook the 
functioning of the Appellate Body, comprised of chairs of 

the major WTO committees. 
 
Another important question is how to implement these 
changes. Any amendments to the Dispute Settlement 
Understanding (DSU) text require the consent of all 164 
WTO members, which in itself is a daunting task. Changes 
to the Working Procedures of the Appellate Body are made 
by the Appellate Body itself. This solution is easier to be 
implemented in practice, but also would function well 
since the main objectors to the process of appeals state 
that the DSU rules have been adequate but that their actual 
implementation in practice by the Appellation Body is 
where the problems lie. However, this reform path means 
that the members of the Appellate Body must be 
appointed first, in order to change its Working Procedures, 
which requires a strong commitment from all countries to 
solve this problem. 
 
There are two ways to implement these reforms. The first 
one relies on consensus: the new Appellate Body members 
would be appointed like always, with consensus, meaning 
that the USA must approve them. This would foster clear 
negotiation on a multilateral basis to ensure American 
support for the envisaged reforms. However, if the USA 
does not support the plan that was presented to alleviate 
the problems the USA pointed out, then the members 
should appoint Appellate Body members by vote if 
necessary. The current Disputes Settlement Body (DSB) 
rules state that decisions should be taken by consensus 
(Article 2.4), this vote would then be an appointment 
(Article 17.2). Since this would be done just in this one 
instance to start the reform of the Appellate Body, it should 
not raise concerns that the WTO has departed from the 
consensus-based approach, nor would it provide a 
precedent for rules changing by a simple voting procedure. 
However, this path should be considered as the path of last 
resort, bearing in mind that for the last 26 years of the 
WTO’s existence, voting was never used instead of the 
consensus among its members, which is a founding stone 
of this international organization. However, the situation 
regarding international trade is serious and all efforts must 
be diverted towards the resolution of the current crisis, in 
order to prevent possible further escalations and even 
trade wars. 
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3. The Appellate Body Crisis: Suggested 
Ways to Resolve the Impasse and the Need 
for Broader Reforms 

Mat Cuthbert, MP 
 
As per Annex 2 of the World Trade Organization (WTO) 
Agreement - Article 3: General Provisions “The dispute 
settlement system of the WTO is a central element in 
providing security and predictability to the multilateral 
trading system.” However, the WTO and the rules-based 
trading system have been under immense pressure as the 
WTO’s dispute settlement mechanism has been in a state 
of paralysis over the last few years. The intention of this 
paper is to look at the causes of this impasse, what can be 
done to reform the dispute settlement mechanism, and 
what it means for the multilateral trading system. 
 
The dysfunction of the dispute settlement mechanism is 
on account of the Trump administration’s repeated refusal 
to consent to the appointment of new members of the 
Appellate Body (AB) - as previous members terms expired. 
The approach taken by former President Trump’s 
administration was in response to issues such as 
perceived bias towards the United States of America’s 
(USA) government, the length of time required to finalize 
appeals within the mandatory 90-day timeframe, as well as 
alleged acts of overreach by the AB.  However, it should be 
noted that similar concerns have been raised by previous 
USA administrations. 
 
Thus, the AB ceased to exist on the 10th of December 2020 
when its last member’s term expired, leaving all 164 
member states without any recourse to settle international 
trade disputes for the first time in WTO history. 
 
So far, there has been little attempt by the subsequent 
Biden administration to reaffirm their commitment to 
restoring the AB to its rightful position. This is further 
exacerbated by the fact that due to the global resurgence 
of the Coronavirus and the associated travel bans – 
Ministerial Conference 12 (MC12) has been postponed – 
where key issues such as this were to be discussed. 
 
The selection of AB members is governed by Article 17 of 
the Understanding on Rules and Procedures Governing the 
Settlement of Disputes. The AB is established by the 
Dispute Settlement Body (DSB) and consists of seven 
persons who serve a four-year term that is once-
renewable. These persons should be appropriately 
experienced and qualified in international trade, law and 

 

1 Marianne Schneider-Petsinger, Reforming the World 

Trade Organization: Prospects for Transatlantic 

Cooperation and the Global Trade System (London: 
Chatham House, 2020), 13-14, 

general subject matter pertaining to WTO agreements. 
Moreover, they should be “broadly representative” of the 
organization’s membership and unaffiliated to any 
government. 
 
As noted by Schneider-Petsinger: 
 

“The panel stage of WTO dispute settlement 

continues to function. Even though the Appellate Body is non-

operational, a party to a WTO dispute can still appeal to it 

against the report of a panel – however, new appeals are not 

heard and are thus left in limbo. The situation has potentially 

severe implications for rules-based dispute settlement. 

Instead of waiting endlessly, parties that win a case at the 

panel stage will likely take matters into their own hands and 

retaliate unilaterally. This could lead to increased 

protectionism, and a return to arrangements in which power 

dynamics between parties play a larger role than the rules as 

the basis for trade relations.” 1 

 
Considering the multilateral nature of the WTO, decisions 
are arrived at on the basis of consensus therefore, all 
members need to agree to a particular decision in order for 
it to be binding and enforceable to and on all members. 
The aforementioned actions by the USA government as 
well as the position it holds as a geo-political superpower 
has made this impasse even more intractable. The 
question then is: what does one do to ameliorate this? 
 
Former AB judge (from 2007-2011) turned Georgetown 
Law Professor Jennifer Hillman proposes three different 
solutions to answer this question which she terms the “The 
Good, the Bad and the Ugly.” These include creating a 
separate system for trade remedies, facilitating arbitration 
under Article 25 of the DSU Instead of Appeals to the AB, 
and fixing the procedural matters readily fixable, running 
the selection process and then appointing new members 
by vote, respectively. 
 
The first proposal (The Good) deals with trade remedy 
disputes in particular. It includes the creation of a special 
AB that would be confined to dealing with trade remedy 
decisions. This special AB should be made up of 
individuals with trade remedy law credentials. The 

https://www.chathamhouse.org/sites/default/files/pu
blications/research/2020-09-11-reforming-wto-
schneider-petsinger.pdf.pdf.  
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selection process as well as the procedures it follows 
could be a virtual replication of the existing AB and would 
assist in lightening the workload of the AB considering that 
roughly 50% of disputes relate to trade remedies.  
An alternative way of dealing with trade remedy disputes 
involves the “establishment of a moratorium on appeals 
from panel decisions.” The justification for this approach 
is that panels appointed to investigate trade remedy 
matters are in effect, already acting as an appellate body 
of sorts. Therefore, additional levels of review may not 
actually be required. However, each measure that is 
subject to the dispute settlement process should be 
inclusive of a report conducted by the relevant 
investigative authority in each country that can be used as 
a factual and justified basis on which the trade remedies 
can be based. 
 
The second proposal (The Bad) put forward by Hillman is 
to make use of the existing legal text contained within DSU 
Article 25 that could deal with appeals on an arbitration 
basis instead of using the AB. As this is already contained 
within the rules it may be the path of least resistance as it 
doesn’t require any amendments to the existing rules or 
consensus based decisions of the DSB or WTO members.  
However, in the long-term this may render the AB and the 
idea of a binding two-stage process redundant as WTO 
members may not want to restore the functionality of the 
AB due to a lack of political will. 
 
The third proposal (The Ugly) includes a wide-ranging 
process that seeks to address several procedural issues 
that have been raised by the USA. Recently, this was 
addressed in a European Union (EU) proposal that was 
supported by a significant proportion of influential WTO 
member states. 
 
Solutions proposed in the EU statement include; The 
amendment of Article 17.5 to deal with several issues 
related to the 90-days for appeals; limiting and clarifying 
the ability of outgoing AB members to preside over 
appeals that begun prior to the completion of their terms; 
amending or clarifying Article 17.12 by limiting the scope 
of what it means to “address” an issue; clarifying that the 
consideration of municipal law is a factual matter rather 
than a legal matter; and the establishment of regular 
meetings between the AB and WTO members to allow an 
opportunity for members to express their concerns. 
 
However, this approach relies on support from the USA, 
and as noted earlier in this paper, they have not been 

 

2 Ibid. 

forthcoming in this regard. It seems as if the only route 
available to achieve this option is to proceed with the 
appointment of new members to the AB. It may then be 
necessary for a slate of nominees to the AB to be decided 
upon by the General Council. The USA has already 
indicated that it will challenge such a process on the 
grounds that it may violate the DSB’s consensus rule. 
However, the overriding rules on voting contained within 
Article IX of the WTO agreement seem to supersede this 
argument. Notably, since its inception WTO members have 
never voted on any matter. 
 
There are several implications that may arise if the 
approach described above is pursued. Any instance of 
voting may lead to other more substantive matters being 
put to the vote in the future. The USA may view the process 
as illegitimate and refuse to comply with the decisions of 
the AB or participate in any activities related to it. Despite 
this approach’s ability to escape the quagmire that the 
WTO finds itself in – if members view the AB as illegitimate 
then it is unlikely that this view will be changed in the 
future. 
 
While this paper provides several options that can be 
employed to resolve the impasse that has beset the WTO, 
it is by no means exhaustive. Merely returning the AB to 
functionality does not address the fact that there is a need 
for broader reform of the organization. The rules in place 
are largely outdated for example: the lack of rules 
pertaining to digital trade and the hesitation by certain 
developing countries to begin the process of making these 
rules until they have the necessary local capacity to benefit 
from the creation of such rules. Furthermore, the existing 
rule book is not adequate in dealing with the policy actions 
of state-led economies such as China. 
 
As argued by Schneider-Petsinger - “A long-term solution 
to the Appellate Body crisis would thus involve a new 
balance between the rule-making and dispute settlement 
functions of the WTO. To address dispute settlement, WTO 
members need to go back to the negotiation table.”2 
Failure to do so will only further damage the multilateral 
trading system and see more member states tack towards 
protectionism. We have achieved much in the way of 
economic development as a result of the institutions and 
rules that have promoted the free market and international 
trade. Therefore, we need to keep them relevant so that the 
global community can continue to enjoy the progress we 
have worked so hard to maintain. 
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4. E-Commerce, Data Infrastructure and 
Secure Supply Chains – A New Endeavour for 
the WTO 

Guillermo Peña 
 
 
As 2021 comes to a close, world leaders need to evaluate 
foreseen changes in global trade as well as the unexpected 
changes to supply chains in order to prepare for the years 
ahead.  The now postponed 12th Ministerial Conference 
(MC12) remains an opportunity to upgrade trade 
facilitation that can prevent the reoccurrence of recent 
issues while also helping to strengthen supply chain 
systems to adapt in this dynamic and changing world. 
 
For almost two years, social behavior has lived in its black 
swan event, a complete shutdown of local and 
international movement of people, gatherings, and 
businesses, changing life as we have always known it. This 
immediate and unexpected change forced businesses, 
governments, education systems, and the entertainment 
industries to rethink how to move forward. The impact on 
the reliance of the digital and data economy has grown 
significantly within this period. We were recently 
celebrating the arrival of the Trillion Dollar companies 
(Apple and Amazon) for the first time since the Dutch East 
India Company (according to some comparative 
valuations). Now we have witnessed the arrival of seven 
Trillion Dollar companies 18 months later with the addition 
of Aramco, Alphabet, Microsoft, Facebook (shortly out of 
the list) and Tesla, including three of them being valued at 
over 2 trillion dollars. Only one of these is not a data led 
company, Aramco, the oil and gas titan with large cash and 
investment stockpiles. 
 
E-commerce was already a common piece of in mature 
economies, but nonetheless, we saw the rise of the Zooms 
and Pelotons in this same economy, while delivery, 
financial services, and more basic e-commerce 
businesses boomed in emerging economies. Traditional 
businesses in emerging economies were obligated to step 
into the digital sphere and modernize, having to contract 
cloud services, remote work solutions and rearrange 
inventory distribution in order to stay afloat during the 
pandemic shutdown. 
 
Leading up to the now-postponed MC12, several WTO 
members had been negotiating in small groups with the 
hopes of “achieving an ambitious agreement on e-
commerce and set targets for work in the year ahead.” The 
small group’s co-conveners, Australia, Japan, and 
Singapore, intended to release a statement at MC12 to 
highlight the progress the group has made during its 
negotiations. In fact, these negotiations have resulted in 
proposed articles on spam, electronic signatures and 
authentication, and e-contracts, online consumer 

protection and open government data.  Although the public 
statement will have to wait until the MC12 eventually takes 
place, these negotiations underscore that several 
countries are taking serious steps to prepare the WTO to 
handle the future of e-commerce. 
 
Digital economy businesses, which now includes ghost 
kitchens and independent vendors who use social media 
marketplaces, all need reliable and redundant datacenters, 
backups, and enough power to feed them. This is where 
free trade zones (FTZs) and special economic zones 
(SEZs) can come in to help provide locations for the 
infrastructure needed for the digital economy to continue 
on its revolutionary path.  Since the late 1990´s, we have 
seen how e-commerce and data businesses can become 
global multinationals in a matter of only a few years. This 
has been one of the toughest problems for tax and 
customs authorities around the world, since e-commerce 
doesn´t go through a physical customs operation to reach 
its client if it sells a service. How does a government tax a 
business that is not located in its jurisdiction? How do 
businesses declare expenditures for their tax reporting 
when the invoices come from abroad? These very basic 
problems that many governments have not figured out 
create gray areas for businesses and the rule of law. 
 
The WTO could help to simplify and promote double 
taxation agreements as well as promote the use of 
datacenters and other services inside free trade zones, 
where rules are simple: any services sold inside the 
country´s jurisdiction are taxed locally while services sold 
abroad are considered export services that never entered 
the national market, while leaving all hardware procured 
for the operation with a tax holiday. This way data 
infrastructure can be moved into more emerging locations 
and help strengthen the data “supply chain”. Smaller 
economies have a harder time attracting this type of global 
infrastructure because of the limited local demand.  We 
have seen the same case with the energy sector before, 
where electricity generation and connectivity concentrates 
in high consumption areas, leaving minimum incentives to 
power more remote areas due to low purchasing power. 
However, without the power, these areas have a hard time 
growing their economy. 
 
If we want to push developing economies or smaller 
regional economies into the benefits of the Data 
Revolution, we have to create predictable polices that 
attract this type of investment and connect with the local 
economy. Data facilities cannot operate without power, 
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and since they are fabulous power consuming operations, 
they also push for newer or better power generation which 
will spark benefits for other surrounding industries to 
adopt.  These type of operations should be conditioned to 
have the Authorized Economic Operator (AEO) 
certification, as they were created by the World Trade 
Organization-World Customs Organization in the Trade 
Facilitation Agreement signed in Bali in 2013. 
 
Mixing technological infrastructure with FTZs and the AEO 
Certification allows for better inventory control, brand 
protection and anti-contraband measures, while at the 
same time, allowing local customs operations to have 
trusted agents that help to ease the load for security and 
contraband supervision. This mix allows for smoother and 
faster logistics processes, as well as for customs to 
reallocate resources to uncertified operations and follow 
supply chain tracking. 
 
These new hubs for data transfer and connectivity inside 
FTZs still need updated regulations for the new emerging 
financial services and for providing safe places to do 
business, while complying with modern legal 
infrastructure to avoid money laundering and the financing 
of organized crime. These data centers can host mining 
and storage operations (crypto market cap is almost at $3 

trillion as of mid-November) for new financial models such 
as Decentralized Finance (DeFi) and Decentralized 
Autonomous Organizations (DAOs). This is still just the 
beginning stage of the possibilities these data centers 
bring to the new digital economy.  
As complicated as it may seem for some countries and 
multilateral organizations, since we are living right through 
the Digital Revolution, we also need jurisdictions with 
sandbox regulation rules, where regulatory flexibility is 
allowed, with supervision and ethics codes, in order to 
build the new trade and commercial regulations of 
tomorrow. A bottom up approach model to create rules for 
the new unknowns in the digital economy, helps to 
integrate technology with other physical world solutions 
that also need to solve modern problems, such as the 
health and pharma sectors, energy, transportation and 
human mobility. 
 
Sandbox regulations systems allow for the blooming of 
policy innovation centers, and when these are not frowned 
upon by multilateral organizations, they can provide faster 
solutions for human flourishment, prosperity and global 
security.  

 



GLOBALIZATION AFTER THE PANDEMIC 15 

 

5. Globalization After the Pandemic – 
Strategic Questions for the Future for the 
WTO 

Bridget S. Masango, MP 

 
The COVID-19 pandemic has had a variety of 
consequences on international trade and globalization. 
The virus spreading along established trade routes has 
had negative implications on international trade as it 
resulted in a large reduction in demand and thus reduction 
in production. There has been reduced access to medical 
supplies, budgetary shortfalls and a general decline of 
economic activity.3 In the second quarter of 2020, Barlow 
et. al, highlight that there was a 14.3 percent reduction in 
global merchandise trade, which was the largest single 
period decline.  
Policy responses for the spread of COVID-19 vary with 
each nation. In some cases, protectionist and nationalist 
policies that were already coming to the forefront of 
politics before COVID-19 were only exacerbated by the 
virus. In others, many viewed protectionist policies as 
crucial in protecting their economies and healthcare 
systems. A variety of countries closed borders and sought 
to implement protectionist measures as a way to protect 
their economies. In light of this global shift, the following 
questions must be raised: 
 

I. What will the World Trade Organization’s (WTO) 
relevance be post COVID-19? 
 

II. Will we see a shrinking back of such protectionist 
policies and increased interconnectedness as we 
were experiencing pre-COVID-19?  Or 
 

III. Will we see further reductions to open trade, 
increased protectionism and heightened 
economic nationalism? 

Global Economic Shifts During COVID-19 

The COVID-19 pandemic has brought on major disruptions 
to both the supply and demand of the global economy. 

 

3 Dr. Pepita Barlo et al. “COVID-19 and the Collapse of 
Global Trade: Building an Effective Public Health 
Response, The Lancet, 5(2):102-107, DOI: 
https://doi.org/10.1016/S2542-5196(20)30291-6.   

4 Antonio Oritz-Mena, “COVID-19 and Protectionism: The 
Worst May Be Yet to Come,” Brink, 26 October 2021, 
https://www.brinknews.com/COVID-19-protectionism-
the-worst-may-be-yet-to-come-nationalism-trade-
supply-chains/.  

Nations quickly sought to safeguard their health systems 
and economies from the impacts of the pandemic through 
implementing protectionist and nationalist measures. 
These quickly spread from one nation to another.4 In the 
early stages of COVID-19 detection, according to Barlow 
et.al, over 80 countries and customs territories had 
introduced export prohibitions and restrictions as an 
immediate response to the pandemic.  The authors 
highlight the consequences of these measures, which 
included “reductions in supply of manufactured goods, 
labour shortages, and the slow movement of goods.”5 
Trade disruptions ultimately impaired the production of 
goods, which are dependent on imports as well as the 
exports of finish products. 
 
The EU, which has championed WTO policies of open 
markets, was one of the first international bodies to 
impose export restrictions.6 The international body 
implemented the regulation 2020/402, which made the 
export of personal protective equipment subject to 
authorization until the end of April 2020. The United States 
implemented similar restrictions, limiting the exports of 
COVID-19 related healthcare equipment such as 
ventilators, facemasks and protective gloves. In China, 
strict export control measures were also implemented in 
April 2020 on COVID-19 related items such as testing kits, 
facemasks and ventilators. The Federation of German 
Industries (BDI) highlights that restrictive measures led to 
international tensions especially with China and the United 
States. 

Effects of Protectionist Policies During 
COVID-19 

The first major consequence of protectionist policies 
imposed by developed or leading nations on COVID-19 

5 Ibid. 

6 Dr. Stormy-Annika Mildner, Export Controls and Export 

Bans over the Course of the Covid-19 Pandemic (Berlin: 
BDI, 2020), 
https://english.bdi.eu/publication/news/export-
controls-and-export-bans-over-the-course-of-the-covid-
19-pandemic/.  
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related equipment as well as other essential products is 
the distortion of supply. This has led to a knock-on effect 
on the increase in prices. Developing nations rely heavily 
on imports to meet their needs, especially with regards to 
medical supplies, which are crucial to combat COVID-19. 
Restrictions imposed by leading countries posed 
significant disruptions in supplies, which lead to spiking 
prices for medical goods.7 This means that critical 
products’ imports needed to fight the pandemic were 
disrupted, disproportionately effecting developing nations 
who rely heavily on imports. 

A second consequence of protectionist policies, most 
notably the export restrictions is their ability to spread from 
one country to another as nation states respond to one 
another’s restrictive policies. As prices of key COVID-19 
products rose, more governments responded by imposing 
restrictions to mitigate price increases and potential 
shortages in domestic markets.8 Espitia et al., believe that 
protectionist responses to the pandemic only exacerbate 
the productive and economic consequences of the virus. 
The authors state, “These actions have aggregate 
consequences, exacerbating the initial shock and leading 
to further price escalation - a ‘multiplier effect’ 
documented in the 2008-11 food crisis.9 If similar 
dynamics played out for critical COVID-19 products, we 
estimate that export restrictions will increase prices of 
COVID-19 relevant goods by 23 percent on average. The 
products most affected by price increases would be 
protection equipment, such as aprons (52 percent 
increase) and goggles and masks (40 percent increase)”.10 
Evenett echoes Espitia et al, and highlights an additional 
negative consequence of restrictive trade policies that we 
have seen during the pandemic. The author argues that by 
“limiting exports abroad, the loss of future export sales will 
discourage firms from ramping up production and 
investing in new capacity.”11 This means that export 
restrictions secure key products currently available in the 
domestic market in the short term, while sacrificing the 
future production gains that would occur through ramping 
up production capacity in response to increased demand 
during COVID-19. Additionally, BDI highlights that the 
“fiscal inducements that governments will have to deploy 
to persuade domestic firms to expand production will have 

7 Alvaro Espitia, Nadia Rocha, and Michele Ruta, “Trade 
and the COVID-19 Crisis in Developing Countries,” VOX, 

CEPR Policy Portal, April 9, 2020, 
https://voxeu.org/article/trade-and-covid-19-crisis-
developing-countries.  

8 Ibid. 

9 Paolo E. Giordani, Nadia Rocha, and Michele Ruta, “Food 
Prices and the Multiplier Effect of Trade Policy,” Journal 

of International Economics, Volume 101 (2016): 102-122, 
https://doi.org/10.1016/j.jinteco.2016.04.001.  

10 Espitia, Rocha, and Ruta, “Trade and the COVID-19 
Crisis in Developing Countries.” 

11 Simon Evenett, “Sickening Thy Neighbour: Export 
Restraints on Medical Supplies during a Pandemic,” 

to be larger in the presence of an export ban.”12 This means 
that restrictive policies aimed to protect domestic markets 
increase the burden on public finances, therefore having 
an opposite effect of its intention. These results are 
shortages in supply, shortages in production and 
skyrocketing prices, with poor countries bearing the brunt. 

Future of the WTO 

The COVID-19 pandemic has challenged the policies and 
principles of the WTO. The ongoing global supply chain 
crisis we have seen during the times of COVID-19 has 
raised urgent questions regarding the efficacy and 
adequacy of a rules-based global trade order, as overseen 
by the WTO. We have seen increased restrictions on 
imports and exports, increased tariffs on imported goods, 
especially health products, and increasing red tape on 
exports. This disproportionately effects developing 
nations who do not have local productive capacity to 
produce locally. This leads to shortages of essential goods 
and price hikes, which do little to assist these countries in 
their fight against COVID-19. 

In this view, for countries to get out of the “multiplier” 
effects mentioned by Espitia et al (2020), there is 
increasing relevance for WTO policies post-pandemic.13 
There is a need for increased trade policy cooperation to 
form part of the solution for global economic recovery. In 
October 2021, the WTO highlighted the need to “foster a 
transparent, inclusive, non-discriminatory, and predictable 
global trade environment that supports and enhances 
micro, small and medium enterprises’ (MSME) 
involvement in international trade.”14 Crucial COVID-19 
supplies should flow freely from producers to where they 
are needed as export restrictions and import protections 
are simultaneously unproductive to addressing the 
economic challenges brought on by the pandemic. Deputy 
Director-General Xiangchen Zhang underlined the 
importance of international cooperation on trade and 
investment to enable economies, including developing and 
least-developed countries, to recover from the COVID-19 
pandemic. He stated, “Trade and investment serve as twin 
engines to power the world economic recovery from the 
pandemic.”15 

VOX, CEPR Policy Portal, March 19, 2020, 
https://voxeu.org/article/export-restraints-medical-
supplies-during-pandemic.   

12 Mildner, Export Controls and Export Bans. 

13 Espitia, Rocha, and Ruta, “Trade and the COVID-19 
Crisis in Developing Countries.” 

14 Xiangchen Zhang, “Coordinated Global Response Key 
to Msmes' Post-Pandemic Economic Recovery - DDG 
Zhang,” World Trade Organization, October 22, 2021, 
https://www.wto.org/english/news_e/news21_e/msm
es_22oct21_e.htm.  

15 Xiangchen Zhang, “DDG Zhang: Cooperation in Trade 
and Investment Needed to Revitalize World Economy,” 
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There is a need for the WTO to lead the conversation to 
renew commitment to multilateralism by member states. 
Elliot, argues that developing countries benefit most from 
the international system the WTO seeks to develop, and 
therefore these nations need to lead the conversation and 
begin negotiations to reinforce the principles of the WTO 
such as transparency, predictability and non-
discrimination.16 

Conclusion 

As an immediate response to the pandemic many 
countries implemented restrictions on trade and other 
restrictive policies in an attempt to protect their domestic 
markets and healthcare systems. These policies had a 
negative impact on international trade and the global 
economy. The pandemic has therefore brought on an ever-
increasing relevance for the role played by the WTO in the 
international environment. In order to adequately fight the 
pandemic, there is an increased need for countries to take 
on a more coordinated approach because COVID-19, as 
we have seen, shows no discrimination in who it infects.  

World Trade Organization, October 22, 2021, 
https://www.wto.org/english/news_e/news21_e/inves
_22oct21_e.htm.  

16 Kimberly Ann Elliot, A First Step to Revive the Rules-Based 

Trading System (Washington: Center for Global 

Thus, there is a need for the international community to 
work together, rather than having a do-it-alone approach. 
Instead of placing a focus on nationalistic policies, nations 
should implement urgently-needed policies that secure 
and strengthen global supply chains in the global fight 
against COVID-19. The WTO should lead the conversation 
for members who have imposed restrictions on exports 
and tariffs on imports and an agreement needs to be 
reached for members to remove restrictions. The 
Federation of German Industries argues that “national 
measures lead to considerable uncertainty and 
consequently to a further decline in trade in key 
products.”17 The urgent questions that the WTO should 
answer is: 

I. How should the organization go about repairing
the global supply chains that were impaired by
COVID-19 disruptions?

II. What trade-offs, if any, should the WTO pursue to
motivate its members to restore predictability in
global supply chains?

Development, 2020), 1, 
https://www.cgdev.org/publication/first-step-revive-
rules-based-trading-system.  

17 Mildner, Export Controls and Export Bans. 
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6. Towards a NATO for Trade and 
Technology – How Transatlantic Leadership 
Could Inspire the WTO

Dr. Matthias Bauer 

The World Trade Organization (WTO) is not the perfect 
place to go to for friends of free trade. This is based on the 
assumption that governments can achieve “reciprocal” 
market access in third countries by granting them greater 
access to their markets. As Dan Ikenson puts it: the 
assumption of “mercantilist reciprocity provided the policy 
space, political cover, and necessary momentum for 
governments to agree to significant amounts of trade 
liberalization.”18 With the benefit of hindsight, we can tell 
that both the General Agreement on Tariffs and Trade 
(GATT) and the WTO encouraged cross-border trade in 
goods and services. But in retrospect, we can also attest 
that the WTO, whose ambitions are defined by a highly 
diverse membership, has been unable to eliminate tariffs, 
prevent trade wars and modernise international rules for 
technology, services, state aid, and countervailing 
measures. 

Below I argue that a new mode of multilateral cooperation 
is needed to reach deeper and potentially more inclusive 
and effective agreements on 21st century challenges, such 
as investment openness, services trade and rules for 
competition, data and technologies. This new mode of 
cooperation should involve like-minded market-oriented 
democracies. At the same time, it should be pushed by US-
EU leadership, mindful of both sides’ role in creating the 
GATT and shaping the WTO. Therefore, I argue that the 
recently established US-EU Transatlantic Trade and 
Technology Council (TTTC) should be much larger in 
scope. Acknowledging the significance of an ever-evolving 
WTO, particularly for less market-oriented developing 
countries, the TTTC should inspire WTO members to test 
new modes of cooperation and provide blueprints for 
future negations. Let me explain. 

The inaugural meeting of the TTTC in September 2021 
underlined the geopolitical importance of protecting 
fundamental human rights and core democratic values, 
while preserving trade, investment and innovation 
leadership in the world’s largest market-oriented 
economies. The TTTC is also designed to counter China’s 
ambition to set rules for global trade and digital markets – 
rules that would encourage the characteristics and 
priorities of China’s state-centric economic model. 

18 Daniel Ikenson, Mercantilist Reciprocity or Free Trade: 

Globalization at a Crossroads, (Scottsdale: Hinrich 
Foundation, 2021), 3, 
https://www.hinrichfoundation.com/research/wp/sust

The TTTC’s overarching narrative is convincing, and it is 
appealing to policymakers across political party ideologies 
and the public. While we should not forget that the TTTC is 
merely a forum for discussion within subject-specific 
working groups – and not designed as a series of trade 
negotiations – its narrative is strong, increasing the 
likelihood of regulatory cooperation and actual 
commitments on joint trade and technology standards. In 
the past, initiatives like the Transatlantic Economic Council 
(TEC) and the TTIP (Transatlantic Trade and Investment 
Partnership) failed because of lack of interest among 
leaders, unfavourable public opinion, and deeper cultural 
cleavages over why and how to regulate tech, trade and 
investment in the transatlantic economy.  

A good narrative matters. Even more so when it needs to 
be shared on both sides of the Atlantic. But it doesn’t 
guarantee success. Facilitating meaningful cooperation 
on highly complex economic and technological issues is 
not an easy task, even among friends of democracy and 
human rights. A major challenge will be finding common 
ground. While both sides recently agreed to end disputes 
on civil aircraft and aluminium and steel tariffs, it remains 
to be seen if material progress, such as joint EU-US 
technology rules, can be achieved in more sensitive areas. 
Due to the significant disparities in EU and US policy 
positions on China, Russia, as well as digital markets and 
technology, many talks could go nowhere. The EU has 
launched several legislative proposals on a series of digital 
issues, while US policymakers have been struggling to 
develop approaches for data governance, digital markets 
and the regulation of digital gatekeepers. On top of this, 
there are differences in political preferences about how to 
deal with China and other government-centric economies 
in which Europeans are heavily invested. 

This time EU and US leaders should avoid the fate of 
previous transatlantic fora and seek meaningful 
outcomes. The TTTC could serve as a springboard for a 
deeper alliance between the EU and the US. But it should 
be thought much bigger. The TTTC is primarily set to 
coordinate laws and regulations that affect trade, 
investment and regulatory policies on both sides of the 

ainable/mercantilist-reciprocity-or-free-trade/. 
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Atlantic. The Parties agreed to “together address non-
market, trade-distortive policies and practices […] and 
explore ways to combat the negative effects of such 
policies and practices in third countries.” However, the 
overarching principles and objectives underpinning the 
TTTC’s areas of joint work are shared beyond the 
transatlantic relationship, such as the wider group of OECD 
countries and many “market-oriented” emerging 
economies. Extending the platform to like-minded 
countries could not only amplify the desired impacts on 
trade and innovation; it could also underpin the ambition of 
US and EU leaders to preserve a liberal world economic 
order. 

The TTTC should advance towards a “NATO for Trade and 
Technology” (NATO-TT), a strategic trade and technology 
alliance between market-oriented economies based on a 
set of shared core principles: democracy, fundamental 
human rights and an open world economic order. 
Depending on its institutional setup, a NATO-TT enables 
members to consult and implement common standards 
for trade, technology and (cyber-) security issues to 
promote competition, research collaboration, access to 
technologies, and prosperity. The mandate of a NATO-TT 
would be defensive with regard to protecting an open and 
non-discriminatory economic order, and progressive by 
encouraging international competition and the free 
exchange of ideas, data and innovation. Importantly, this 
understanding of NATO-TT would not include “collective 
defence” provisions, i.e. mechanisms to respond to 
politically motivated trade coercion, e.g. countries forming 
an agreement to defend each other if any of its members 
were subject to politically motivated trade or investment 
barriers.19  A collective defense mechanism would be 
undermined by competing commercial interests 
preventing joint action in responding to the “aggressor” 
and negative impacts on governments’ willingness to 
cooperate on common standards for trade and 
technology. Contrary to collective defence, the overarching 
aim of the NATO-TT envisaged here is to preserve the 
foundational pillars of the liberal world economic order by 
facilitating trade and investments between market-
oriented economies in an increasingly digitised world. 

What needs to be done? EU and US leaders should start 
developing a consistent and shared vision of the objectives 
and priorities can be met by a much larger group of 
market-oriented economies that share the same core 

19 For the original proposal, see: Robert D. Atkinson, “What 
Is Chinese ‘Innovation Mercantilism’ and How Should 
the UK and Allies Respond?” ITIF, 28 June 2021, 
https://itif.org/publications/2021/06/28/what-chinese-
innovation-mercantilism-and-how-should-uk-and-allies-
respond and Jeffrey Wilson, “NATO for Trade”: A Bad 
Answer to a Good Question?” Hinrich Foundation, 13 
July 2021, 
https://www.hinrichfoundation.com/research/article/s
ustainable/nato-for-trade/. “Defensive” in these 
conceptions of “NATO for Trade” refers to a “collective 
defense mechanism that can rapidly respond to 

values regarding democracy and human rights. 

Concerning modes of cooperation, WTO proceedings and 
lessons from myriads of trade agreements and free trade 
blocs, including the Single European Market, demonstrate 
that there are considerable political impediments for 
regulatory cooperation and the implementation of joint 
standards or largely harmonised regulation. These 
impediments call for a novel approach of multilateral 
cooperation “under the auspices of a NATO-TT.” 
Cooperation in a NATO-TT framework should not seek for 
Single Undertaking. NATO-TT mechanisms should aim for 
consensus-based decision-making with the scope of an “à 
la carte“ framework.20 Accordingly, NATO-TT members 
would seek for plurilateral agreements that allow sub-sets 
of countries to agree on standards in specific areas that 
only apply to signatories. Accounting for differences in 
economic development and diverging political preferences 
that change over time, NATO-TT membership would 
require the representation of individual governments in the 
negotiations, including, for example, individual EU Member 
States. 

Overcoming mercantilist instincts to create more inclusive 
and more effective multilateral rules for trade and 
technology may require time. A NATO-TT could, on top of 
deliberative WTO and OECD initiatives, create the 
institutional framework needed for discussions among 
like-minded countries including many small open 
economies which tend to show great appetite for free 
trade, the rule of law and the principle of equal treatment. 
A NATO-TT would reinvigorate a process of competitive 
liberalisation, inspired by principles of good regulatory 
governance. It would reduce the risk that regional 
arrangements could develop into hostile blocs intended to 
contain the free international exchange of goods, services, 
technologies, and ideas. Last but not least, a NATO-TT 
could provide a blueprint for future WTO negotiations that 
would help the WTO to better live up to its ever-evolving 
mandate. 

instances of trade coercion, e.g. coercion by the 
Chinese government. A group of likeminded countries 
would form an agreement to defend each other. If any 
of its members were subject to politically motivated 
trade barriers the group would collectively and promptly 
respond to the aggressor.” 

20 See, Bernard M. Hoekman, Petros C. Mavroidis, “WTO ‘à 
la carte’ or ‘menu du jour’? Assessing the Case for More 
Plurilateral Agreements,” European Journal of 

International Law, Volume 26, Issue 2, May 2015, Pages 
319–343, https://doi.org/10.1093/ejil/chv025. 
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